
 
Unit 6: Lesson 2 
Religious Freedom 

Handout 4 
Analyzing the RFRA Test 

 
The Law 
 
I. The First Amendment of the U.S. Constitution: “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof, or abridging the freedom 
of speech, or of the press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances.” 
 
II. The Religious Freedom Restoration Act (RFRA): 
Congress passed the Religious Freedom Restoration Act (RFRA) to apply protections to 
individuals practicing their religions. 

(a) In general 
Government shall not substantially burden a person’s exercise of religion even if the 
burden results from a rule of general applicability, except as provided in subsection (b) of 
this section. 
(b) Exception 
Government may substantially burden a person’s exercise of religion only if it 
demonstrates that application of the burden to the person— 

(1) is in furtherance of a compelling governmental interest; and 
(2) is the least restrictive means of furthering that compelling governmental 
interest. 

(c) Judicial relief 
A person whose religious exercise has been burdened in violation of this section may 
assert that violation as a claim or defense in a judicial proceeding and obtain appropriate 
relief against a government. [. . .] 
 

Applying the Law in Holt v. Hobbs 
 
Facts: The Supreme Court in Holt v. Hobbs used the same test to analyze whether a prohibition 
on the growing of a beard in an Arkansas prison violated a Muslim inmate’s right to freedom of 
religion under the Religious Land Use and Institutionalized Persons Act (RLUIPA), which 
operates in the same way as RFRA, except in the prison context. 
Petitioner Gregory Holt was an inmate of the Arkansas Department of Corrections and was also 
a devout Muslim. He wished to grow a 1/2-inch beard in accordance with his religious beliefs. 
But the Arkansas Department of Corrections had a grooming policy which prohibited inmates 
from growing beards. The policy made no exceptions for inmates who object on religious 
grounds, but contained an exemption for prisoners with medical needs; those prisoners with a 
diagnosed skin problem could wear facial hair up to 1/4-inch long.  The District Court ruled in 
favor of the Director of the Department of Corrections, and the Court of Appeals affirmed. The 
Supreme Court granted certiorari and accepted the petitioner’s request to hear the case. 
 
The Test: The Court analyzed whether prohibiting the petitioner from growing a beard was 
unlawful by looking to the RFRA test. The Court must determine the following: 
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1) Does the government policy “substantially burden” the individual’s freedom to exercise 
his religion?  

a) If the Court answers “no,” then the individual’s freedom to exercise his religion is 
not violated. 

b) If the Court answers “yes,” then the individual’s freedom to exercise his religion 
might be violated, and the Court must proceed to answer whether: 

2) The government has a compelling governmental interest; and 
3) The government’s policy is the least restrictive means to further that compelling 

government interest. 
 
Applying these factors, the Supreme Court held that the government’s policy (1) “substantially 
burdened” Mr. Holt’s freedom to exercise his religion. While the Court also recognized that (2) 
the government had a compelling governmental interest to restrict the growing of beards, (3) it 
also determined that the government’s policy was not the least restrictive means to further that 
compelling interest. 
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How Courts Apply the RFRA Test 
 

 

 

  

Does the government policy 
substantially burden the 

individual’s freedom? 

The policy is upheld. 
Does the government 

have a compelling 
interest? 

The policy is unlawful. 
Is the policy the least 
restrictive means to 

further that government 
interest? 

The policy is unlawful. The policy is upheld. 

If no… If yes… 

If no… 

If no… 

If yes… 

If yes… 
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Handout 5 
Applying the RFRA test 

 
Step 1: Below is a summary of the court’s analysis of the RFRA/RLUIPA test in Holt v. Hobbs 
using excerpts from the case.  Annotate the following passages, focusing on how the court 
analyzes each prong test.  What reasoning does the Court use to make its decisions? 

 
Holt v. Hobbs, 135 S. Ct. 853 (2015) 

 
Justice ALITO delivered the opinion of the Court. 
 

Under RLUIPA, [plaintiff] bore the initial burden of proving that the Department’s 
grooming policy substantially burdened the exercise of religion.  [Plaintiff] easily satisfied that 
obligation.  The Department’s grooming policy requires [plaintiff] to shave his beard and thus to 
engage in conduct that seriously violates [his] religious beliefs.  If he [does not], he will face 
serious disciplinary action.  Because the grooming policy puts [plaintiff] to this choice, it 
substantially burdens his religious exercise. 
 

The Department first claims that the no-beard policy prevents prisoners from hiding 
contraband. The Department worries that prisoners may use their beards to conceal all manner of 
prohibited items, including razors, needles, drugs, and cellular phone subscriber identity module 
(SIM) cards.  Secondly, the Department contends that its grooming policy is necessary to further 
an additional compelling interest, i.e., preventing prisoners from disguising their identities. The 
Department tells us that the no-beard policy allows security officers to identify prisoners quickly 
and accurately. 
 

First, we agree that the Department has a compelling interest in staunching the flow of 
contraband into and within its facilities . . . . [But] its contraband argument [fails] because the 
Department cannot show that forbidding very short beards is the least restrictive means of 
preventing the concealment of contraband. The Department failed to establish that it could not 
satisfy its security concerns by simply searching petitioner’s beard. The Department . . . 
presumably examines the 1/4-inch beards of inmates with [skin] conditions. It has offered no 
sound reason why hair, clothing, and 1/4-inch beards can be searched but 1/2-inch beards cannot. 

Secondly, we agree that prisons have a compelling interest in the quick and reliable 
identification of prisoners, and we acknowledge that shaving a beard might have at least some 
effect on the ability of guards or others to make a quick identification.  The Department could 
largely solve this problem by requiring that all inmates be photographed without beards when 
first admitted to the facility, and if necessary, periodically thereafter. An inmate like [plaintiff] 
could be allowed to grow a short beard and could be photographed again when the beard reached 
the 1/2-inch limit. Prison guards would then have a bearded and clean-shaven photo to use in 
making identifications. In fact, the Department (like many other States) already has a policy of 
photographing a prisoner both when he enters an institution and when his “appearance changes at 
any time during [his] incarceration.” 
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Handout 6 
The Eagle Feather Case 

 
Read the following case excerpt, focusing on the court’s analysis of whether the 

defendant’s assertions constitute a compelling government interest and are the least restrictive 
means of serving that interest. Pay close attention to the reasoning for each prong of the RFRA 
test.  In your small groups, complete the “Eagle Feather” section of Handout 8. 

 
McAllen Grace Brethren Church v. Salazar, 764 F.3d 465 (5th Cir. 2014) 

 
[Soto, a member of a Native American tribe, practiced a religion that uses eagle feathers 

in its worship.  Soto filed an action on behalf of himself and other church members in federal 
district court against the Department of the Interior (Department) for confiscating eagle feathers 
under the Eagle Protection Act. Soto claimed that this confiscation violated his tribal group’s 
First Amendment rights and RFRA protection of religious expression.] 
HAYES, Circuit Judge, delivered the opinion of the court: 
 

The Department does not contest the plaintiff’s assertion that the Eagle Protection Act 
substantially burdens their religious beliefs. Soto is involved in a ministry that uses eagle 
feathers in its worship practice, and his sincerity in practicing this religion is not in question. 
Furthermore, the eagle feather is sacred to the religious practices of many American Indians. 
Therefore, any scheme that limits the access of Soto, as a sincere adherent to an American Indian 
religion, to possession of eagle feathers has a substantial effect on the exercise of his religious 
beliefs. 

 
 We agree with [federal courts of appeals] that protecting bald eagles qualifies as a 
compelling interest because of its status as our national symbol, regardless of whether the eagle 
still qualifies as an endangered species. Furthermore, the Supreme Court has suggested that 
protecting migratory birds in general might qualify as a compelling interest.  
 
 Recent Supreme Court cases have reaffirmed that the burden on the government in 
demonstrating the least restrictive means test is a heavy burden. The Department must provide 
actual evidence, not just conjecture, demonstrating that the regulatory framework in question is, 
in fact, the least restrictive means. The Department presents two arguments for why excluding 
sincere adherents of American Indian religions such as Soto who are not members of federally 
recognized tribes from receiving permits advances the government’s interest in preserving the 
eagle population: (1) allowing broader possession would undermine law enforcement’s efforts to 
combat the illegal trade of eagle feathers and parts; and (2) broader permitting would create law 
enforcement problems because law enforcement does not have a means of verifying an 
individual’s American Indian heritage. 
 
 The Department’s argument lacks sufficient evidence to prove that the ban in its current 
form is the “least restrictive means.” First, the evidence in the record simply does not support the 
assertion that expanding the permitting process would cause an increase in poaching. This is 
mere speculation on the part of the agents who provided testimony, and the Supreme Court has 
stated that mere speculation is not sufficient to satisfy a least restrictive means test.  Second, the 
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evidence in the record indicates that agents currently have to rely on anecdotal information and 
interviews with American Indians who possess feathers to determine the legal status of the 
feathers in question. This would not change if the permitting system was expanded, and 
therefore, the Department has failed to present specific evidence that the Plaintiffs’ religious 
practice would jeopardize the preservation of the eagles. 
 

Furthermore, the Department has not provided sufficient evidence to conclude that there 
are no other means of enforcement that would achieve the same goals. For example, the 
Department could require that individuals prove they obtained the feather legally, by producing a 
valid permit. The Plaintiffs have also suggested that they be allowed to collect feathers that have 
molted both in the wild and in zoos. The Department has not shown that this is not a viable 
alternative, and, importantly, it is its burden to do so. 

 
We do not agree, therefore, with the district court that, on this record at this stage, the 

Department has met its burden in demonstrating that a possession ban on all but a select few 
American Indians is the least restrictive means of achieving any compelling interests.  We 
reverse the district court’s grant of summary judgment in favor of the Department and remand 
for proceedings consistent with this opinion. 
 
JONES, Circuit Judge, concurring: 
 

I concur in the carefully written panel opinion with one point of clarification. Soto is 
without dispute an Indian and a member and regular participant in the Lipan Apache Tribe, 
which, although not federally recognized, has long historical roots in Texas. The panel opinion 
discusses—and is also limited by—Soto's RFRA claim based on his and his tribe's status. No 
more should be read into the RFRA protection intended by this decision. 

 
Both the conservation of eagles and the way of life of federally recognized Indian tribes 

are of signal national importance, as indicated by decades of federal law and regulations. If the 
government sustains its position that the supply of eagle feathers is limited and that increasing 
access by non-recognized tribe members, or even by non-Indians, to eagle feathers for sacred 
purposes will endanger the eagles and the federally recognized tribes, this case becomes very 
close. Broadening the universe of “believers” who seek eagle feathers might then seriously 
endanger the religious practices of real Native Americans. Soto's status does not eliminate the 
potential problems, which will be explored at trial, but cabins this case to Native American co-
religionists 
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Handout 7 
The Prison Diet Case 

 
Independently, read the following excerpt, focusing on the court’s analysis of whether the 
defendant’s assertions constitute a compelling government interest and are the least restrictive 
means of serving that interest.  Complete the “Prison Diet” section of Handout 8.  
 

Terrell v. Montalbano, No. 7:07-CV-00518, 2008 WL 4679540 (W.D.Va., Oct. 21, 2008) 
 

[Terrell was an inmate at the Virginia Department of Corrections (VDOC) whose 
application for a special kosher diet was delayed by the prison director for six months because 
the director wanted to evaluate the sincerity of Terrell’s religious beliefs. Terrell argues that this 
delay violated RLUIPA by forcing him to eat the regular prison fare, which violated his religious 
beliefs.] 
 

KISER, Senior District Judge, delivered the opinion of the court: 
 
The issue is whether [prison director] Montalbano's decision to defer Terrell's application 

imposed a substantial burden on Terrell's religious exercise. Terrell claims that he has “no 
alternative available to practice his sincere religious dietary beliefs outside the Common Fare 
Program.” The meat and no-meat menus are not prepared according to kosher guidelines. 
VDOC's decision to defer Terrell's Diet application meant that Terrell could not eat the kosher 
meals required by his sincerely held religious belief.  Therefore, I find that the deferral imposed a 
substantial burden on Terrell's ability to practice his religious dietary beliefs. 
  

Because Terrell has demonstrated that the six-month deferral imposed a substantial 
burden on his religious exercise, the burden shifts to Montalbano to show that the deferral policy 
“is the least restrictive means of furthering a compelling governmental interest.” Montalbano 
does not adequately demonstrate on the present record that the deferral policy is the least 
restrictive means of furthering a compelling governmental interest.  She simply asserts that 
“[u]nless prisoners are entitled willy-nilly to be admitted to the Common Fare Program, the 
protocol employed in this section has to be viewed as reasonable. There obviously is a valid 
rational connection between the protocol and the government's interest in regulating which 
inmates are entitled to participate in the Common Fare Program.”  Despite this bald assertion, 
Montalbano did not present any evidence of the Common Fare Program’s current costs versus 
other menus, the deferral policy's impact on VDOC's budget, or the impact on prison security.  

 
Montalbano failed to justify a compelling government interest.  She did not present any evidence 
in the instant matter of the Common Fare Program food, supplies, preparation, or serving costs.  
She did not present any evidence of the prison's ability to afford any extra expense of Common 
Fare meals without first inquiring into the sincerity of an applicant's religious beliefs.  She did 
not present any evidence indicating that she relied upon any such concerns in deferring Terrell's 
application.  Given the lack of evidence to support Montalbano's justification for imposing a six-
month deferral period, I cannot conclude at this stage that the asserted interest is compelling as a 
matter of law.   
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Handout 8 
Reading Responses 

 
For each of the two case excerpts you read, analyze the court’s use of the RFRA test by 
completing the chart below.  For each prong of the test, answer whether the court determined 
“yes” or “no” and provide examples of the court’s reasoning. Consider: what reasoning, if any, 
would have persuaded the court to reach the opposite conclusions? 

      

       The Eagle Feather Case     The Prison Diet Case 

Substantial burden? Substantial burden? 

Compelling interest? Compelling interest? 

Least Restrictive Means? Least Restrictive Means? 
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Handout 8: Answer Key 
      

The Eagle Feather Case          The Prison Diet Case 

Substantial burden?  YES 
The court reasoned that the plaintiff was a 
practicing member of his religion, his religion 
required the use of eagle feathers in worship, 
and eagle feathers are considered sacred in 
many Native American religious traditions.  

Substantial burden? YES 
The court considers the lack of other meal plans 
that would allow the plaintiff to exercise his 
sincerely held religious beliefs.  Because the 
deferral of his application meant that the plaintiff 
was forced to eat food that was not prepared 
according to his religious dietary needs, he was 
forced to violate his religious liberty.   

Compelling interest? YES 
 The court looked to decisions by other circuit 
courts of appeal and the Supreme Court to 
make this determination. It reasoned that 
“protecting bald eagles qualifies as a 
compelling interest because of its status as our 
national symbol, regardless of whether the 
eagle still qualifies as an endangered species. 
Furthermore, the Supreme Court has suggested 
that protecting migratory birds in general might 
qualify as a compelling interest.” 

Compelling interest? NO 
 First the court recognizes the government 
interest in regulating which inmates receive the 
Kosher diet.  However, the court also 
acknowledges the lack of evidence provided by 
the defendant in support of  compelling 
government interest. This lack of supporting 
evidence influenced the court’s determination 
that no compelling government interest was at 
stake. 

Least Restrictive Means? NO 
 The court affirms that mere speculation is not 
sufficient in proving whether means used are 
the least restrictive. The court considered the 
government’s first assertion that broadening 
access to eagle feathers would increase 
poaching as mere conjecture and quickly 
dismissed it.  The court notes that the 
government provided no evidence of any 
alternative means of achieving its stated 
objective. 

Least Restrictive Means? NO 
The court did not need to consider whether the 
means used were the least restrictive because it 
determined that no compelling government 
interest existed. 

Still, the court suggested that “evidence of the 
Diet's current costs versus other menus, the 
deferral policy's impact on VDOC's budget, or 
the impact on prison security” may have aided its 
analysis in weighing whether the means used 
were the least restrictive method of achieving a 
government interest. 
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What reasoning, if any, do you think would have led the court to reach the opposite conclusions 
(Eagle Feather)? 

Substantial burden - If the plaintiff was not a practicing member of the religion, or if the 
use of eagle feathers were not necessary to the practice of his religion, the court may 
have determined that no substantial burden was imposed by the denial of access to eagle 
feathers. 

Compelling government interest - The court relied on precedent from other circuits and 
suggestions from the Supreme Court to reach its conclusion that protection of eagles is a 
compelling government interest; were there no related precedent on this issue, the court 
may not have found a compelling government interest. 

Least restrictive method - Had the defendant provided concrete evidence regarding the 
likelihood of an increase in poaching and more significant challenges to law enforcement 
as a result of broadening eagle feather access, the court may have been more persuaded 
to find the methods used were the least restrictive available.  Additionally, the 
government could have provided information suggesting that other means were more 
burdensome than its current policy.  

 

What reasoning, if any, do you think would have led the court to reach the opposite conclusions? 
(Prison Diet)? 

Substantial burden - Were other meal plans available which afforded the plaintiff an 
opportunity to eat according to his religious beliefs, the court may have determined that 
the burden imposed by the application deferral was not substantial. 

Compelling government interest - The court noted that the defendant made only a “bald 
assertion” regarding the necessity of deferring the plaintiff’s application.  In the court’s 
own language, her argument could have been bolstered by “evidence in the instant matter 
of the Diet's food, supplies, preparation, or serving costs. . . . the prison's ability to afford 
any extra expense of Diet meals without first inquiring into the sincerity of an applicant's 
religious beliefs.” 

Least restrictive method - Had the defendant provided more evidence that her actions 
served a compelling government interest, the court would have more fully considered 
whether the decision to defer the plaintiff’s application was the least restrictive method of 
doing so.  Additionally, evidence of cost-benefit assessment and effects on the prison’s 
budget may have been persuasive. 

 

 


