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Handout 11 
Principles of Negotiation 

(adapted from Roger Fisher and Douglas Stone,  
Consensus Building Institute and the Program on Negotiation at Harvard Law School, 

http://www.pon.harvard.edu) 
 

Negotiations do not just happen during the litigation process; negotiations occur throughout 
our daily lives and are used to decide many conflicts, big and small. A negotiation can result in 
two countries signing a trade agreement or can help you and a friend decide what restaurant to go 
to for dinner. A negotiation is a bargaining process that involves both give and take – parties 
must work together to find common ground and reach a solution that settles the conflict.  
 

At the center of every negotiation is the conflict between the parties. This conflict, however, 
does not mean that the negotiation is a zero sum game where one party can only gain if the other 
party loses. Instead, negotiations can be value adding by addressing and satisfying each party’s 
underlying interests and needs. Parties can create a value-adding negotiation by focusing on the 
different sources of conflict. There are four main sources of conflict:  

 
• Interests  

o Interests are what the party wants and their reasons for wanting those things. 
During a negotiation it is important to listen to the party’s demands and to analyze 
the underlying needs or desires that drive those demands. Basing a negotiation off 
a discussion of true interests, instead of a debate about demands, will help both 
sides get what they want and help generate nuanced and creative solutions.  

o During a negotiation it may be helpful to ask questions such as: Why is that 
important to you? How does this demand address your goals or interests?  
 

• Beliefs 
o Beliefs underlie the positions of each party. There are two types of beliefs: beliefs 

about the way the world is (beliefs about what is true) and beliefs about the way 
the world should be. Both types of beliefs are often affected by the parties’ past 
experiences or the parties’ relationships with each other.  

o During a negotiation it may be helpful to ask both yourself and the other side: 
Why do you believe that your proposed solution is the best way to resolve the 
issue?  
 

• Emotions  
o Emotions are how a person feels about something, whether it is the conflict, a 

demand, or a proposed solution. It is difficult to keep emotions out of a 
negotiation, however it is important that parties make sure their emotions don’t 
get in the way of reaching a solution. Parties often feel anger toward the other 
side, fear of losing what they want, or pride about their own beliefs.  

o During a negotiation, it will be particularly important to understand the party’s 
emotions when you are discussing the facts. It may be helpful to ask: How did 
that make you feel? What caused you to feel that way? How does this solution 
make you feel better? 
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• Roles  
o Roles are the labels people use to define themselves and the groups they identify 

with and belong to, such as student, parent, or teacher.  The identity of each of 
these roles is shaped by history, culture, qualities, and characteristics.   

o During a negotiation it may be helpful to ask: What roles do you represent in the 
negotiation? How does this role shape your demands?  
 

Once you have analyzed the conflict from both parties’ points of view, it is important to think 
about developing solutions. A good starting point is to think about the likely outcomes if you are 
not able to reach an agreement in the negotiation. It is important to think about both your ideal 
solution and the least favorable deal that you would be willing to except.  Establishing both a 
bottom line and an ideal solution will determine a framework that you can work within and help 
you create a range of options that address different aspects of your party’s goals and interests. 
This framework can help you create a structure of what you value; during a negotiation each 
party will have to make trade-offs and its important to know what issues you care about most and 
what issues you are more willing to concede. As you develop your solutions, look back to the 
interests of both parties, and think about how that option addresses each party’s interest. 
 
 As you begin a negotiation, it is useful to build a relationship with the opposing party. A 
good way to do this is to the negotiation with small or easily resolved issues. Once you have 
found common ground with the opposing party it will be easier to work towards resolving the 
more difficult conflicts and developing more nuanced solutions. You will want to draft a set of 
initial questions and solutions you can explore with the opposing party. As you begin to draft 
solutions, think about how you can invent a solution that is beneficial for all parties. How does 
this solution respond to the needs of both your party and the opposing party? Together you will 
work together towards building a solution that addresses the underlying interests and needs of 
both parties.  
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Handout 12A 
Confidential Information for Plaintiff’s Counsel 

 
Davis v. Ann Arbor School Board 
 
The judge has ordered the parties to engage in negotiations. Your client and his parents have 
asked you to try to settle the case.  You have learned the following information from them to 
help you in your negotiations with counsel for the School Board. 
 
The Davis family would prefer that this case not proceed to trial.  They think that a trial could 
come out either way and do not want to risk losing.  Kenji Davis is at a point in his life where he 
just wants to move on. The whole episode has been emotionally taxing, and he’d really like to 
move past the issue before he goes away to college. Although Kenji has graduated from high 
school, he is taking a gap year and will not apply to college until this coming fall. Kenji is 
worried that he will not be able to go to the college of his choice because he was suspended and 
lost his position on student council.  He hopes that by settling this case and getting some sort of 
admission of wrongdoing out of the School Board, he can regain his prior competitive edge in 
the college admission process.   
 
Kenji genuinely believes it was wrong that the school interfered with his right to express himself. 
He also believes that the school should not have held a mandatory assembly that highlighted 
working for a government organization that unconstitutionally spies on Americans. Even though 
he wants to settle for the reasons discussed above, it’s important to him as a matter of principle 
that he stand up the school’s policies, which he believes are unjust. 
 
Details on what Mr. Davis is willing to settle for are as follows: 

1. Money: Kenji’s trial lawyer has taken the case “on contingency.”  That means she has 
agreed to forego any attorney’s fees if Kenji loses the case. If Kenji wins at trial, the 
Defendant (the School Board) must pay for Kenji's reasonable attorney's fees. Kenji’s 
lawyer's (reasonable) rate is $200 per hour, and she will spend about 200 hours preparing 
for trial. This means his lawyer would be entitled to $40,000 of attorney's fees if Kenji 
wins the case. (In a real trial, both the cost and the hours would likely be substantially 
higher). So either way, if the case goes to trial, Kenji doesn't have to worry about paying 
his attorney; if he wins, the Defendant pays, but if he loses, the lawyer does not get paid 
by anyone. 
 
Kenji’s lawyer has already spent 100 hours preparing for trial.  To settle the case, Kenji 
and his family would like the School Board to pay the $20,000 her time is worth.  
 
Kenji would also like compensation for his reputational and emotional injuries, the full 
extent of which he believes is not yet measurable.  He thinks that $10,000 would be the 
proper amount for this harm, but recognizes that this might be difficult to obtain.   
 
Kenji further believes that there is a good chance that these events could lead to a loss in 
earnings down the line. He already fears that he won't get into good colleges when they 
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see that he has been suspended and kicked off of student council. (Kenji is very 
concerned that the college he attends will make or break his future.)  He knows this 
number is tough to quantify, but ideally he’d like $50,000 to offset his lost earning 
potential. That is, he says he won’t be able to go to as good of a college, and therefore he 
won’t get as good of a job, and won’t earn as much money. If the School Board is 
reluctant to compensate him for lost earning potential, he would be satisfied if it agreed to 
the non-monetary conditions below, particularly those that would help him regain his 
status as a student leader and get into the colleges of his choice.   

 
2. Other considerations: It is very important to Kenji that this episode not affect his 

future.  Thus, he wants the suspension removed from his permanent record.  He also 
wants a letter of recommendation to colleges from the Principal or Vice Principal, 
admitting that the suspension was wrong.    

 
3. Kenji would also very much like to be reinstated, retroactively, to his position on student 

council. While that wouldn’t have a practical effect because he has already graduated, it 
would allow him to list his student council membership on his resume and his college 
applications.  As an active student leader for many years, Kenji is frustrated that he has 
had to essentially erase this important part of his high school experience from his resume, 
and of course, he believes that this important leadership role will help his college 
applications. 

 
4. Lastly, Kenji feels this whole episode would be pointless if it does not result in some 

change to school policy regarding political speech, and assemblies in general. He’d like 
to see the school rule forbidding political buttons or messages rescinded, because he 
believes students should have the right to express their political opinions in school.  Kenji 
also believes that the school shouldn’t host assemblies promoting any topic the student 
body votes not to hear about. He thinks having students vote about every assembly would 
encourage them to learn more about current events. At a minimum, the assemblies 
shouldn’t be mandatory; if students don’t want to hear a particular speaker try to tell them 
about how great the NSA is, or the military, or some other potentially controversial 
employer, they shouldn’t have to. Alternatively, because he is concerned about other 
kinds of mandatory assemblies that contain a political component, he wants the school to 
enact a policy under which an opposite political view is presented.   
 

5. While they don’t want to go to trial given the information above, the Davis family will 
take the risk if the Defendant plays hardball. Therefore, their absolute bottom line is (1) 
$22,000 in money, of which $20,000 would go to the attorney, and (2) the School 
somehow lessening the impact of the suspension on Kenji’s permanent record, backed up 
by a glowing letter of recommendation from an appropriate employee of the High 
School.  If the Defendant won’t agree to that, they would prefer to go to trial.  Of course, 
they would like to settle for a lot more.



Unit 5: Lesson 4 
First Amendment Rights in Schools  
 

 50 

Handout 12B 
Confidential Information for Defendant’s Counsel 

 
Davis v. Ann Arbor School Board 
 
The judge has ordered the parties to engage in negotiations. Your client has asked you to try to 
settle the case.  You represent the School Board. You have learned the following information 
from the members of the School Board to help you in your negotiations with counsel for Mr. 
Davis. 
 
The School Board would like to avoid trial in this case. The Board thinks that a trial could come 
out either way.  It is concerned that a trial would generate a lot of bad publicity, especially given 
the generally liberal leanings of the Ann Arbor community.  Board members fear that this 
negative publicity would be a distraction to the High School’s educational mission (as well as 
endanger their chances of being reelected to the School Board).  Negative publicity could also 
negatively affect enrollment, which would reduce the per-pupil funding the district receives from 
the state.  That is a particular concern during these difficult economic times, when budget 
pressures are intense.  (The Governor has just released his proposed budget, which would further 
decrease the funding the Ann Arbor schools receive.  That makes it even more important to 
maintain enrollment numbers.)  
 
The Board is also concerned that a trial would be extremely costly. The School Board's trial 
attorney charges $200 per hour and has already worked on this case for 100 hours, which means 
the School Board already owes him $20,000.  If they go to trial, the attorney will put in another 
200 hours to prepare for trial, which adds $40,000 to the bill. (In a real trial, both the cost per 
hour and the hours of preparation would likely be substantially higher). 
 
Additionally, if Kenji wins at trial, the School Board will be required to pay for Kenji’s 
attorneys’ fees as well as their own. Assuming Kenji’s lawyer charges $200 an hour and will 
spend 200 hours preparing for trial, she would be entitled to $40,000 if Kenji wins the case. If 
Kenji loses, the School Board doesn’t have to pay Kenji’s attorney, but must still pay their own 
attorney.  
 
The School Board is also concerned about maintaining the public perception that it can control 
and discipline its students.  It is concerned that if it appears to make too many concessions to 
Kenji, other students will act out in similarly obnoxious and juvenile ways and the 
administration’s ability to maintain discipline in the High School will be compromised. 
 
Details on what the School Board is willing to settle for are as follows: 
 

1. Money:  The School Board is willing to pay some money to avoid having the case go to 
trial. Kenji is likely to demand the school board pay for his attorneys’ fees, which he 
would be entitled to get if he won the case.  While the Board is willing to provide some 
of Kenji’s attorneys’ fees, it is less willing to pay a substantial amount in compensation 
for Kenji’s alleged reputational and emotional injuries.  The Board would prefer to keep 
the total payment (for attorneys’ fees and any damages) at $15,000 or less, but is willing 
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to pay up to $30,000 if absolutely necessary to settle the case.  Anything above that, and 
the Board would prefer to take its chances at trial.   

 
2. Other considerations: The Board recognizes that Kenji will also likely make some non-

monetary demands as a condition for settling the suit.  Due to the concerns about negative 
publicity discussed above, the Board is wary of any sort of public admission of 
wrongdoing.  The Board recognizes, however, that Kenji was a model student prior to 
this incident and does not feel the need to further punish him. 

 
3. Removing the suspension from Kenji’s permanent record is something the Board is 

reluctant to do.  The School maintains that it was an appropriate punishment for 
disruptive behavior.  However, the Board does not want to prevent Kenji’s from going to 
a good college and would be willing to note in Kenji’s permanent record that aside from 
the suspension, he had no other disciplinary problems.  Furthermore, given its recognition 
that Kenji has for the most part been a good student, the Board is willing to agree that the 
High School will provide a letter of recommendation for his college applications, 
although it is not willing to admit to wrongdoing in relation to the suspension in the 
letter.  Given the school’s reluctance to admit wrongdoing by the administration, the 
Board thinks it would look foolish to have a principal or vice principal at the High School 
write the recommendation. 

 
4. Your client is willing to retroactively reinstate Kenji to the student council. While that 

wouldn’t have a practical effect because he has already graduated, it would allow him to 
continue to list his student council membership on his college applications and resume. 
The School Board is willing to take that step only if he takes responsibility for his 
actions. This would ideally require some sort of public acknowledgment that he acted in 
an immature manner, or at least a private written statement to Vice Principal Carpenter 
and Ms. Marquez acknowledging poor judgment. 

 
5. Finally, Kenji has suggested he may make demands concerning future assemblies, 

political speech, and viewpoint neutrality at the school. The School Board is unwilling to 
repeal the rule forbidding political T-shirts or patches, as they believe it is necessary to 
maintain a peaceful and focused learning environment. As for assemblies, the School 
Board has a relationship with many local university and government leaders, and views 
assemblies featuring those individuals as valuable to students as they consider their 
futures. The Board wants the High School to be able to continue telling students about 
many different career opportunities in a highly publicized way, although you can explore 
options besides a mandatory assembly.  The school is reluctant to have too many 
assemblies and is reluctant to invite overly political speakers to the High School. Any 
assembly has to have a clear educational purpose. 
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Handout 13 
Negotiation Planning  

 

 
1. What are your client’s goals? How flexible or firm are each of your client's demands or 
wishes?  
 
 
 
 
 
 
2. What is your ideal outcome? What do you think is your opponent's ideal outcome? 
 
 
 

 Plaintiff (student) Defendant (Vice Principal, school) 
Interests 
 
“The plaintiff 
wants _______ 
because…” 
 

  

Beliefs 
 
“The defendant 
believes 
_______ 
because …” 
 

  

Emotions  
 
“The plaintiff 
feels _______ 
about ….” 
 
 

 
 

 

Role 
 
“The 
defendant’s 
role as _____  
influences…” 
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3. What is your "bottom line" -- the absolute minimum that your client would settle for?  How do 
you think your opponent would answer this question? 
 
 
 
 
 
 
 
 
4. What challenges do you think you will face in coming to an agreement? How do you plan to 
overcome those challenges?  
 
 
 
 
 
 
5. How will you begin the negotiation and establish a rapport with the opposing party?  
 
 
 
 
 
 
 
6. Develop a negotiation strategy. What will you start out asking for? What things do you want 
to reveal to the opposing party, and when? Is there anything you will keep hidden? 
 
 
 
 
 
 
 
7. Brainstorm proposed solutions, considering:  
 

● Money awarded 
 
● Policy changes 

 
● Actions that the school must take 
 
● Actions that Kenji must take 

  


